State of South Dakota

EIGHTY-FIRST SESSION

LEGISLATIVE ASSEMBLY, 2006
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295M 0435
HousEBILL No. 1119

Introduced by: Representatives Rounds, Cutler, Gillespie, Hargens, Hennies, O'Brien, and
Rave and Senators Moore, Gray, and Schoenbeck

FORAN ACT ENTITLED, AnActto repeal certain mandatory minimum sentencesfor driving
under the influence, to expand those substances under which a person may be found to be
under the influence, and to revise certain driving under the influence provisionsfor clarity
and consistency.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF SOUTH DAKOTA:
Section 1. That § 32-23-1 be amended to read as follows:

32-23-1. No person may drive or be in actual physical control of any vehicle while:
(1) Thereis0.08 percent or more by weight of alcohol in that person's blood as shown
by chemical analysis of that person's breath, blood, or other bodily substance;

(2)  Under the influence of an alcoholic beverage, marijuana, or any controlled drug or

substance not obtained pursuant to a valid prescription, or any combination of an

acoholic beverage, marijuana, or such controlled drug or substance;

(3  Under the influence of martjtiara—or any controlled drug or substance obtained

pursuant to avalid prescription, or any other substance, to adegreewhich rendersthe

person incapable of safely driving; of
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(4) Under the combined influence of an alcoholic beverage and aritana or any

controlled drug or substance obtained pursuant to a valid prescription, or any other

substance, to a degree which renders the person incapable of safely driving; or

(5) Under the influence of any substance ingested, inhaled, or otherwise taken into the

body as prohibited by § 22-42-15.

Section 2. That § 32-23-1.1 be amended to read as follows:

32-23-1.1. A law enforcement officer may, without awarrant, arrest aperson for aviolation
of the provisions of § 32-23-1 when ke the officer has probable cause to believe that the person
to be arrested has been involved in atraffic accident and has viol ated the provisions of § 32-23-
1 and that such violation occurred prior to or immediately following such traffic accident.

Section 3. That § 32-23-1.2 be amended to read as follows:

32-23-1.2. Every person operating ametor vehicle which has been involved in an accident
or whichis operated in violation of any of the provisions of this chapter shall, at the request of
alaw enforcement officer, submit to abreath test to be administered by such officer. If such test
indicatesthat such operator hasconsumed al cohol, thelaw enforcement officer may requiresuch

operator to submit to achemical test in the manner set forth in this chapter.

Section 4. That § 32-23-1.3 be repealed.

Section 5. That § 32-23-2 be amended to read as follows;

32-23-2. If conviction for aviolation of 8 32-23-1isfor afirst offense, such personisguilty



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

-3- HB 1119

of aClass 1 misdemeanor, and the defendant's driving privileges shall be revoked for not less

than thirty days. However, the court may inits discretion issue an order upon proof of financial

responsibility, pursuant to 8 32-35-43.1, permitting the person to operate a mmeter vehicle for

purposes of the-persor's employment, attendance at school, or attendance at eetri-orelered

counseling programs-¢ltiri

oreer. The court may also order the revocation of the defendant's driving privilege for afurther
period not to exceed one year or restrict the privilege in such manner as it seesfit for a period
not to exceed one year.

Section 6. That § 32-23-2.1 be amended to read as follows:

32-23-2.1. Any person convicted of afirst offense pursuant to §32-23-2 8 32-23-1 with a
0.17 percent or more by weight of alcohol in kis the person's blood shall, in addition to the
penaltiesprovided in § 32-23-2, berequired to undergo acourt-ordered eval uation to determine

if the defendant hasan-addictionto-ateohot ischemically dependent. The cost of such evaluation

shall be paid by the defendant.

Section 7. That § 32-23-3 be amended to read as follows:

32-23-3. If conviction for aviolation of § 32-23-1 isfor a second offense, such person is
guilty of aClass 1 misdemeanor, and the court shall, in pronouncing sentence, unconditionally
revoke the defendant's driving privilege for a period of not less than one year. However, upon

the successful completion of acourt-approved atechetreatment chemical dependency program,

and proof of financial responsibility pursuant to § 32-35-43.1, the court may permit the person

to drivefor theptirpese purposes of employment-anetmayrestrict theprivitege by thei "

which—sentenee-mayhotbe-suspended, attendance at school, or attendance at counseling
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programs.

Section 8. That § 32-23-4 be amended to read as follows:

32-23-4. If conviction for aviolation of 8§ 32-23-1 isfor athird offense, the person isguilty
of a Class 6 felony, and the court, in pronouncing sentence, shall unconditionally revoke the
defendant'sdriving privilegesfor such period of time as may be determined by the court, but in

no event less than one year from the date sentence is imposed or one year from the date of

discharge from incarceration, whichever is later. Hthe-persortseonvicted-of-driving-without

whteh—sentenee—may—hot—be—suspended: Notwithstanding § 23A-27-19, the court retains

jurisdiction to modify the conditions of the license revocation for the term of such revocation.

Upon the successful compl etion of acourt-approved chemical dependency counseling program,

and proof of financia responsibility pursuant to § 32-35-43.1, the court may permit the person

to operate a vehicle for the purposes of employment, attendance at school, or attendance at

counseling programs.

Section 9. That § 32-23-4.3 be amended to read as follows:

32-23-4.3. The plea and election of method of trial by the accused shall be first taken only
on the first part of the information described in § 32-23-4.2 but before a plea is made the
accused shall beinformed by thejudge, in absence of the jury, of the contents of kis the second
part. There shall be entered in the minutes of the court the time and place when and where the
judge so informed the accused, and like entry thereof shall be made in the judgment.

Section 10. That § 32-23-4.4 be amended to read as follows:

32-23-4.4. On afinding of guilty onthefirst part of theinformation describedin 8§ 32-23-4.2
apleashall be taken and, if necessary, an election made on the second part and atrial thereon

proceeded with, and until such timeno information asto the second part of theinformation shat
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may bedivulgedtothejury. If the accused shaH-haveetected electsajury tria inthe second part
of the information, such trial may be had to the same or another jury as the court may direct.

Section 11. That § 32-23-4.6 be amended to read as follows:

32-23-4.6. If conviction for aviolation of 8 32-23-1 isfor afourth offense and the person
has previously been convicted of afelony under 8§ 32-23-4, the person is guilty of a Class 5
felony, and the court, in pronouncing sentence, shall unconditionally revoke the defendant's
driving privilegesfor such period of timeasmay be determined by the court, but in no event less
than two years from the date sentence isimposed or two years from the date of discharge from

incarceration, whichever islater.

sentenrcemay-notbe-suspended: Notwithstanding 8 23A-27-19, the court retainsjurisdiction to

modify the conditions of the license revocation for the term of such revocation. Upon the

successful compl etion of acourt-approved chemical dependency counseling program, and proof

of financial responsibility pursuant to 8 32-35-43.1, the court may permit the person to operate

avehicle for the purposes of employment, attendance at school, or attendance at counseling

rograms.

Section 12. That § 32-23-4.7 be amended to read as follows:

32-23-4.7. If conviction for violation of § 32-23-1 is for a fifth offense, or subsequent
offenses thereafter, and the person has previously been convicted of afelony under § 32-23-4,
the person is guilty of a Class 4 felony and the court, in pronouncing sentencing, shall
unconditionally revoke the defendant's driving privileges for such period of time as may be

determined by the court, but in no event less than two years from the date sentence isimposed

or two years from the date of discharge from incarceration, whichever islater. H-thepersorts
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Notwithstanding § 23A-27-19, the court retains jurisdiction to modify the conditions of the

license revocation for the term of such revocation. Upon the successful compl etion of acourt-

approved chemical dependency counseling program, and proof of financial responsibility

pursuant to § 32-35-43.1, the court may permit the person to operate avehicle for the purposes

of employment, attendance at school, or attendance at counseling programs.

Section 13. That § 32-23-6 be amended to read as follows:

32-23-6. The fact that any person charged with a violation of § 32-23-1 is or has been
entitted-totse prescribed a drug under the laws of this state shalt is not eonstitdte a defense
against any charge of violating sareh-sectton § 32-23-1.

Section 14. That § 32-23-7 be amended to read as follows:

32-23-7. Inany criminal prosecution for aviolation of 8 32-23-1relatingtodrivingavehicle

whileunder theinfluence of thtexteatirgtetor an alcoholic beverage, aviolation of §22-16-41,

or aviolation of § 22-16-42, the amount of alcohol in the defendant's blood at the time alleged
as shown by chemical analysis of the defendant's blood, breath, or other bodily substance gives
rise to the following presumptions:
(1) If therewas at that time five hundredths percent or less by weight of alcohol in the
defendant's blood, it is presumed that the defendant was not under the influence of

tAtexteatingteor an alcoholic beverage,

(2) If there was at that time in excess of five hundredths percent but less than eight

hundredths percent by weight of alcohol in the defendant's blood, such fact does not
give rise to any presumption that the defendant was or was not under the influence

of trtexteattngewor an alcoholic beverage, but such fact may be considered with

other competent evidence in determining the guilt or innocence of the defendant;
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(3 If therewasat that time eight hundredths percent or more by weight of alcohol inthe

defendant's blood, it is presumed that the defendant was under the influence of

tAtexteatingteor an alcoholic beverage.

Percent by weight of acohol in the blood shall be based upon milligrams of alcohol per 1.0

cubic eenttmeters centimeter of whole blood or 2100 cubic centimeters of deep lung breath.
Section 15. That § 32-23-8 be amended to read as follows:
32-23-8. Theprovisionsof § 32-23-7 shalt may not be construed aslimiting theintroduction
of any other competent evidence bearing upon the question whether or not the defendant was

under the influence of texieatthagtetoer an alcoholic beverage.




